The Role of the Courts –

A.  The Constitution on the Courts
Article III of the Constitution covers the judicial branch, and unlike Article I which covers the Congress, and Article II which covers the executive branch, Article III does not include very much in detail about how the national courts are to be organized, or how they are to operate.  Alexander Hamilton, in the Federalist Papers, referred to the courts as the “LEAST DANGEROUS” of the three branches, in that it was least likely to annoy or injure the rights of the people.  It is perhaps for this reason that the Constitution is somewhat lacking in specific information about how the courts should work.

There are FOUR things that we can find about the courts in the Constitution, but all of these things are somewhat non-specific and lacking in detail:

1)  What do the courts do?
Article III says that something called the “JUDICIAL POWER” in

the United States will be vested in a Supreme Court, and any lower courts that Congress might choose to create in the future.  This statement does not specify exactly what the “judicial power” is however, and there is no discussion of whether or not this power includes the concept of JUDICIAL REVIEW.  In fact, the Framers of the Constitution disagreed about whether or not unelected judges should have the power to strike down the actions of the other branches and declare them unconstitutional.  As a result, they did not provide any definition for exactly what the “judicial power” might include.
2)  Where do judges come from?

Although the Constitution does state that federal judges will be appointed by the PRESIDENT and confirmed by the SENATE (with a simple majority vote), there is no statement about what the QUALIFICATIONS for judges should be.  Articles I and II include age, citizenship and residency qualifications for being in Congress, or being President, however, Article III is silent regarding qualifications for

federal judges.

3)  How long do judges serve?

Regarding the TERM of federal judges, all the Constitution says is that they shall serve during  “GOOD BEHAVIOR.”  Since Article I gives Congress the power to IMPEACH and REMOVE federal officials for “high crimes and misdemeanors,” we can assume that it will be up to Congress to decide what “bad” behavior might mean.  From the above information, we can deduce that there are THREE ways that a federal judge could leave the bench:



1)  He/she could be impeached and removed (which



is very rare).



2)  He/she could die while serving (also rare).



3)  He/she could resign/retire (by far the most



common).

4)  How many justices are there on the Supreme Court?

As noted above, the only court actually created by the Constitution is the Supreme Court, but our founding document is SILENT on how many judges will serve on that, or any other federal court.  Since the Constitution is silent on this issue, the responsibility falls to CONGRESS to decide how many judges there will be.  Although they experimented with other numbers during the early decades of our history, shortly after the Civil War, Congress decided on NINE as the proper number of justices on the Supreme Court, and they have stuck with it ever since. The only time they even considered changing this number was during the New Deal when FDR urged them to expand the Court to 15 so that he could pack it with friendly judges, however, Congress rejected this “court-packing scheme” and left the number at nine where it has now been for almost 150 years.
